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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Appellee, 
vs. 
MICHAEL W. SPAULDING, 
Defendant/ Appellant. 
BRIEF OF APPELLANT 
Case No. 981437-CA 
JURISDICTION 
Jurisdiction to hear the above-entitled appeal was conferred upon the Utah Court 
of Appeals pursuant to U.C.A. § 78-2a-3(2)(e) (1953 as amended). 
STATEMENT OF ISSUE PRESENTED FOR REVIEW 
Appellant Spaulding argues that where he has pleaded guilty as charged to conduct 
arising from a single criminal episode, Utah Code Annotated § 76-1-403(1) precludes the 
state from bringing a second prosecution charging offenses arising from the same episode. 
STANDARD OF REVIEW 
A trial court's interpretation of a statute presents a question of law and thus is 
reviewed for correctness and accorded no particular deference. State v. Strader, 902 P.2d 
638, (Utah App. 1995) (Cert, denied 1996). 
1 
PRESERVATION OF THE ISSUE IN THE COURT BELOW 
Appellant Spaulding preserved this issue for appeal by submitting a motion for 
dismissal which motion was denied by the trial court. (Preliminary Hearing, December 
12, 1997, pp 2-3). 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
Utah Code Annotated § 76-1-403 - (see addendum A) 
STATEMENT OF THE CASE 
This is an appeal from the trial court's denial of Defendant Michael W. Spaulding's 
motion for dismissal pursuant to Utah Code Annotated § 76-1-403 "Former prosecution 
barring subsequent prosecution for offense out of same episode." Appellant Spaulding 
was found guilty after jury trial of a Second Degree Felony in violation of U.C.A. § 
58-37-8 "Possession of a Controlled Substance," the Honorable Judge Ben H. Hadfield, 
First District Court, presiding. The Defendant was sentenced on March 24, 1998, to one 
term of one to fifteen years. Execution of the sentence was stayed and the defendant was 
placed on 36 months probation with standard conditions including fourteen days jail. The 
defendant served the fourteen day jail sentence and is currently on probation supervised 
by the state of Idaho on compact. 
2 
STATEMENT OF FACTS WITH REFERENCE TO THE RECORD 
On August 26, 1997, defendant, Michael W. Spaulding, and a co-defendant, 
Monique Case were arrested for drug-related offenses. (Preliminary Hearing, December 
12, 1997, p 1 - Addendum C). On September 8, 1997, Spaulding appeared before the 
Honorable Ben H. Hadfield, First District Court, for arraignment upon a citation and 
pleaded guilty to each of the charges of "Possession of a controlled substance, 
Marijuana," "Use or Possession of Drug Paraphernalia," and "Parking on a Grassy Area." 
(Transcript of Arraignment, September 8, 1997, p 2 - Addendum B). The prosecutor 
was present when the defendant entered his guilty pleas. (Transcript of Arraignment, 
Sept. 8, 1997, pp 2-4 - Addendum B). Just as soon as the defendant entered his guilty 
pleas to these misdemeanor charges, the prosecutor informed the court, and the 
defendant, that there was an additional second degree felony charge pending against the 
defendant. (Transcript of Arraignment, Sept. 8, 1997, p 4 - Addendum B). The 
prosecutor then informed the court, and the defendant, that the second degree felony 
charge arose "from the same incident." (Transcript of Arraignment, Sept. 8, 1997, p 5 — 
Addendum B). At his preliminary hearing, Spaulding moved the court to dismiss based 
on Utah Code Ann. § 76-1-403 which the trial court denied, incorporating by reference a 
memorandum decision dated, November 24, 1997. ((Transcript of Preliminary Hearing, 
December 12, 1997, pp 2-4 — Addendum C). The court recognized the issue as one that 
w
. . . at some point ought to be clearly resolved by the Court of Appeals." (Transcript of 
3 
Preliminary Hearing, December 12, 1997, p 3 ~ Addendum C). In denying Spaulding's 
motion to dismiss, the trial court, by reference to its memorandum decision found that 
possession of marijuana and paraphernalia do not have a "common criminal purpose." 
(Transcript of Preliminary Hearing December 12, 1997, p 3 ~ Addendum C; and 
Memorandum Decision. November 24, 1997 ~ Addendum D). 
SUMMARY OF THE ARGUMENT 
The trial court erred in refusing to dismiss the charge of possession of a contiolled 
substance, methamphetamine, by determining that this charge did not have a common 
criminal objective with the previously prosecuted charges of possession of marijuana and 
possession of paraphernalia. 
ARGUMENT 
The trial court erred by finding that possession of drug paraphernalia and 
possession of Methamphetamine do not have a common criminal objective. 
There are two cases which address this point: State v. Strader. 903 P.2d 638, 
(Utah App. 1995), and State v. Patience. 944 P.2d 381, (Utah App. 1997). In the Strader 
case, defendant Strader sought to apply the same criminal episode protection of § 
76-1-403 to the offenses of false identification, theft, and possession of a controlled 
substance. The trial court in Strader was affirmed in its finding that the offense of false 
identification does not have the same criminal objective as the offenses of theft or 
possession of contiolled substance. The Strader decision turned on the fact that "a crime 
4 
committed to avoid arrest for a prior crime cannot always be considered as part of the 
same criminal episode." Id at 644, FN9, (citing State v. Cornish, 571 P.2d 577, 578 
(Utah 1977). Therefore, Strader established that the offense of false identification is a 
separate criminal episode from the offenses of possession of a controlled substance and 
theft. Strader also established that Utah Code §§ 76-1-402(2) and 76-1-403(1) "while 
related to double jeopardy, (FN 4) expand the scope of offenses barred from multiple 
trials beyond 'the same offense' focus in double jeopardy . . . to all offenses arising from a 
'single criminal episode."' Id, at 641. In State v. Patience defendant Patience sought 
joinder of several counts of forgery. The trial court in Patience was upheld in denying 
joinder of forgery counts, inter alia, on the basis that "the forgery of several documents 
even in the course of one transaction constitutes a separate offense for each instrument 
because the essence of the crime of forgery is not the end, i.e., what is obtained by the 
forgery, but the means, e.g., by signing the name of another with intent to defraud." 
Patience, at 392, FN 14. 
Here, Spaulding argues that illegal possession of different types of controlled 
substances and possession of drug paraphernalia all have the same criminal objective: 
The goal, the aim, that to which the effort was directed, was illicitly to use controlled 
substances. There is no distinction to be found in the criminal objective of these 
offenses. And, since there is no dispute that the other elements of § 76-1-403 are met, the 
charge of possession of methamphetamine should have been dismissed. 
5 
CONCLUSION 
Appellant Spaulding prays the Court to overturn his conviction. The legislature 
has imposed a mandate that defendants shall be once prosecuted for offenses arising from 
the same criminal episode. Allowing a second prosecution in this case would violate that 
mandate. T 
RESPECTFULLY SUBMITTED this 3rd day of-ternary' 1999. 
Kevin McGah^725^ 
Attorney for Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, true and correct copies of the 
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Addendum A 
§ 76-1-401. "Single criminal episode" defined-Joinder of offenses and defendants 
In this part unless the context requires a different definition, "single criminal episode" 
means all conduct which is closely related in time and is incident to an attempt or an 
accomplishment of a single criminal objective. 
Nothing in this part shall be construed to limit or modify the effect of Section 77-8a-l in 
controlling the joinder of offenses and defendants in criminal proceedings. 
§ 76-1-402. Separate offenses arising out of single criminal episode—Included offenses 
(1) A defendant may be prosecuted in a single criminal action for all separate offenses 
arising out of a single criminal episode; however, when the same act of a defendant under a single 
criminal episode shall establish offenses which may be punished in different ways under different 
provisions of this code, the act shall be punishable under only one such provision; an acquittal or 
conviction and sentence under any such provision bars a prosecution under any other such 
provision. 
(2) Whenever conduct may establish separate offenses under a single criminal episode, 
unless the court otherwise orders to promote justice, a defendant shall not be subject to separate 
trials for multiple offenses when: 
(a) The offenses are within the jurisdiction of a single court, and 
(b) The offenses are known to the prosecuting attorney at the time the defendant is 
arraigned on the first information or indictment. 
(3) A defendant may be convicted of an offense included in the offense charged but may 
not be convicted of both the offense charged and the included offense. An offense is so included 
when: 
(a) It is established by proof of the same or less than all the facts required to establish the 
commission of the offense charged; or 
(b) It constitutes an attempt, solicitation, conspiracy, or form of preparation to commit the 
offense charged or an offense otherwise included therein; or 
(c) It is specifically designated by a statute as a lesser included offense. 
(4) The court shall not be obligated to charge the jury with respect to an included offense 
unless there is a rational basis for a verdict acquitting the defendant of the offense charged and 
convicting him of the included offense. 
(5) If the district court on motion after verdict or judgment, or an appellate court on 
appeal or certiorari, shall determine that there is insufficient evidence to support a conviction for 
the offense charged but that there is sufficient evidence to support a conviction for an included 
offense and the trier of fact necessarily found every fact required for conviction of that included 
offense, the verdict or judgment of conviction may be set aside or reversed and a judgment of 
conviction entered for the included offense, without necessity of a new trial, if such relief is 
sought by the defendant. 
§ 76-1-403. Former prosecution barring subsequent prosecution for offense out of same 
episode 
(1) If a defendant has been prosecuted for one or more offenses arising out of a single 
criminal episode, a subsequent prosecution for the same or a different offense arising out of the 
same criminal episode is barred if: 
(a) The subsequent prosecution is for an offense that was or should have been tried under 
section 76-1-402(2) in the former prosecution; and 
(b) The former prosecution 
(i) Resulted in acquittal, or 
(ii) Resulted in conviction, or 
(iii) Was improperly terminated, or 
(iv) Was terminated by a final order or judgment for the defendant that has not been 
reversed, set aside, or vacated and that necessarily required a determination inconsistent with a 
fact that must be established to secure conviction in the subsequent prosecution 
(2) There is an acquittal if the prosecution resulted in a finding of not guilty by the trier of 
facts or in a determination that there was insufficient evidence to warrant conviction A finding of 
guilty of a lesser included offense is an acquittal of the greater offense even though the conviction 
for the lesser included offense is subsequently reversed, set aside, or vacated 
(3) There is a conviction if the prosecution resulted in a judgment of guilt that has not 
been reversed, set aside, or vacated, a verdict of guilty that has not been reversed, set aside, or 
vacated and that is capable of supporting a judgment, or a plea of guilty accepted by the court 
(4) There is an improper termination of prosecution if the termination takes place before 
the verdict, is for reasons not amounting to an acquittal, and takes place after a jury has been 
impanelled and sworn to try the defendant, or, if the jury trial is waived, after the first witness is 
sworn However, termination of prosecution is not improper if 
(a) The defendant consents to the termination, or 
(b) The defendant waives his right to object to the termination, 
(c) The court finds and states for the record that the termination is necessary because 
(i) It is physically impossible to proceed with the trial in conformity with the law, or 
(ii) There is a legal defect in the proceeding not attributable to the state that would make 
any judgment entered upon a verdict reversible as a matter of law, or 
(iii) Prejudicial conduct in or out of the courtroom not attributable to the state makes it 
impossible to proceed with the trial without injustice to the defendant or the state, or 
(iv) The jury is unable to agree upon a verdict, or 
(v) False statements of a juror on voir dire prevent a fair trial 
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1 THE CLERK: Case number 971100135, State of Utah 
2 versus Michael W. Spaulding. 
3 THE COURT: Sir, are you Michael W. Spaulding? 
4 MR. SPAULDING: Yes, sir, I am. 
5 THE COURT: I need a bailiff present in the courtroom. 
6 Can you see if one of them is available? 
7 (Pause in the proceedings.) 
8 THE COURT: I will hand to the bailiff a copy of the 
9 citation issued by the State of Utah. He will hand that to 
10 you. You are charged in that citation with three 
11 misdemeanor offenses. Possession of a controlled 
12 substance, marijuana, and possession of drug paraphernalia, 
13 each of those Class B misdemeanors. And parking in a 
14 grassy area. I will have to check that. I assume that may 
15 be an infraction. 
16 MR. BUNDERSON: I'm not sure, Your Honor. 
17 THE COURT: The other two are each punishable by up to 
18 six months in jail and a fine of up to a thousand dollars. 
19 You have the right to have an attorney represent 
20 you and assist you at every stage of the proceedings 
21 concerning these charges. If you can't afford an attorney 
22 the court would appoint one for you. Do you understand 
23 that? 
24 MR. SPAULDING: Yes, sir. 
25 THE COURT: Do you desire to have legal counsel? 
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1 MR. SPAULDING: At this time, no, sir, I do not. 
2 THE COURT: You say at this time. 
3 MR. SPAULDING: I would like to get this done and over 
4 with as soon as possible. Hopefully today. I was 
5 traveling through town. I live in Arizona. I'm losing 
6 work right now. 
7 THE COURT: All right. I understand. What is your 
8 current address? 
9 MR. SPAULDING: 5320 West Dianna in Phoenix. 
10 MR. SPAULDING: Your Honor, if I may, my son is 
11 presently staying with me in Caldwell, Idaho until this 
12 matter is cleared up. 
13 THE COURT: All right. That was the reason for my 
14 question. 1 see an Idaho address on the citation, but you 
15 are residing in Phoenix? 
16 MR. SPAULDING: Yes. That's where my stuff is, where 
17 my j ob is. 
18 THE COURT: All right. Do you intend to plead guilty 
19 or not guilty on the charges? 
2 0 MR. SPAULDING: I intend to plead guilty. 
21 THE COURT: I'll ask the clerk to hand the bailiff a 
22 waiver form. That form is entitled waiver of rights. I'll 
23 allow you a few minutes to look at that, review it, make 
24 sure you understand what it says. 
25 MR. SPAULDING: (Pause.) Yes, sir, I understand it. 
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1 THE COURT: If you're in agreement with the contents 
2 of that document, you may sign it on the appropriate line 
3 at this time. 
4 MR. SPAULDING: Okay. I need a pen. 
5 THE COURT: Do you have questions about any part of 
6 this document entitled waiver of rights? 
7 MR. SPAULDING: No, sir, I do not. 
8 THE COURT: Do you understand that the State would 
9 have to prove each element of each offense beyond a 
10 reasonable doubt? 
11 MR. SPAULDING: Correct. 
12 THE COURT: As to the charges in the citation, 
13 possession of a controlled substance, marijuana, a Class B 
14 misdemeanor, how do you plead? 
15 MR. SPAULDING: Guilty, sir. 
16 THE COURT: Possession of drug paraphernalia, a Class 
17 B misdemeanor, how do you plead? 
18 MR. SPAULDING: Guilty. 
19 THE COURT: And parking on a grassy area, an 
2 0 infraction, how do you plead? 
21 MR. SPAULDING: Guilty. 
22 THE COURT: Now, you indicate some desire to get back 
23 to a job? 
24 MR. BUNDERSON: Excuse me, Your Honor. There's a 
25 second degree felony pending in this case. I just received 
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the report this morning. It arises from the same incident. 
We would request that the sentencing be delayed until a 
resolution of that charge. 
THE COURT: Has the felony actually been filed? 
MR. BUNDERSON: No. I just got the report this 
morning as I walked in the door. 
THE COURT: Do you understand what he's saying? 
MR. SPAULDING: No, sir. 
THE COURT: Mr. Bunderson is the county attorney, the 
prosecuting attorney. He's indicating that because of 
information he has from police reports that it is his 
intention to perhaps file a second degree felony against 
you. That's a much more serious criminal charge. Because 
of that, if you desire to withdraw your guilty pleas on 
these misdemeanors the court may well grant that request. 
In any event, he's asking that I delay any sentencing until 
such time as that other matter is resolved. Do you 
understand that? 
MR. SPAULDING: Yes, sir. 
THE COURT: Now, that may change your decision as to 
whether or not you want to hire an attorney. If you desire 
to request an appointed attorney, you need to complete an 
affidavit that the clerk has. We would then see if you 
qualify for one. 
That's probably all I can do today, because the 
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1 felony charge he's talking about hasn't actually been 
2 filed. I don't have the charge here in front of me. I 
3 don't have the file on that yet. I can't present you with 
4 any documents today and tell you what the charge is. 
5 If you want, when there's a break you can talk 
6 with Mr. Bunderson. You may fill out the affidavit 
7 requesting counsel to represent you also. Are you okay? 
8 MR. SPAULDING: I'd like to know what the charge is 
9 brought against him. All he had was marijuana. 
10 THE COURT: Just allow the bailiff to take care of 
11 him. I haven't seen any reports. I don't know either. 
12 (Pause in the proceedings.) 
13 MR. SPAULDING: We came here with misdemeanor charges. 
14 Now we're having maybe second degree charges. We don't 
15 understand. 
16 THE COURT: Take your time. We don't need to hurry. 
17 (Pause in the proceedings.) 
1-8 THE COURT: All right. I'll allow his father to stay 
19 there by him. 
2 0 MR. SPAULDING: Is there any way to get a delay for a 
21 little while so he can get some breakfast? 
22 THE COURT: Sure. What I was going to suggest, I 
23 think we've actually done all we can do today. I wouldn't 
24 require him to come back to court. The State is saying 
25 that they will file the other charge, but they haven't 
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THE COURT: All right. Now, with regards to Mr. 
Spaulding, are the parties ready to proceed with the 
hearing? 
MR. MCGAHA: Yes, Your Honor. If we could address one 
matter before the hearing, I think it might be appropriate. 
Mr. Spaulding was before this court and pled 
guilty to paraphernalia and possession of a controlled 
substance, marijuana. I think the court remembers, when he 
was informed by the prosecution, after the court had 
accepted his plea, his guilty plea on those counts --
THE COURT: I remember the incident now. He became 
rather distressed. 
MR. MCGAHA: Yes, Your Honor. Based on the court's 
having accepted his guilty plea in that manner, and also 
based on the provisions in Utah Code Section 76-1-402, 
subsection two, and section 76-1-403, subsection one, which 
provides that where there are separate offenses -- where 
the conduct may establish separate offenses under a single 
criminal episode, "unless the court otherwise orders to 
promote justice, the defendant shall not be subject to 
separate trials for multiple offenses when, A, the offenses 
are within the jurisdiction of the single court; B, the 
offenses are known to the prosecuting attorney at the time 
the defendant is arraigned on the first information or 
indictment." 
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1 There is one other case, Your Honor, that I'm 
2 hoping to float a motion for reconsideration on, which 
3 deals with this very same issue, Your Honor. Provided that 
4 Mr. Spaulding has pled guilty to those two charges, 
5 paraphernalia and possession of a marijuana, we would ask 
6 the court to dismiss the controlled substance 
7 methamphetamine charge that he's charged with here because 
8 of those provisions, which are, as the case law supports, 
9 are a greater protection than the double jeopardy provision 
10 of both the Utah and the United States constitutions. 
11 THE COURT: Mr. McGaha, you refer to another case. I 
12 recall issuing a memorandum decision, I think, probably 
13 within the Last week or two. I don't remember the name of 
14 the case, but consistent with that decision I'll deny the 
15 motion, although I recognize that that's an issue that 
16 probably at some point ought to be clearly resolved by the 
17 Court of Appeals. It doesn't appear that we have a direct 
18 on point case for that. 
19 MR. BUNDERSON: Thank you, Your Honor. 
20 THE COURT: All right. Are we now ready to proceed 
21 with the hearing? 
22 MR. BUNDERSON': Yes. 
2 3 MR. MCGAHA: Yes, Your Honor. 
24 THE COURT: Go ahead. 
25 MR. BUNDERSON: I'll call Mary Mcnique Case as my 
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1 first witness. And if she needs a second to speak with 
2 counsel, I don't have a problem with that. 
3 (Pause in the proceedings.) 
4 MONIQUE CASE, 
5 called as a witness, being first duly sworn to tell the 
6 truth, was examined and testified as follows: 
7 DIRECT EXAMINATION 
8 BY MR. BUNDERSON: 
9 Q. Ms. Case, will you give us your name and a 
10 current address, please? 
11 A. Monique Case. 5320 West Dianna, Glendale, 
12 Arizona. 
13 Q. I'll call your attention to the matter before the 
14 court. You're familiar with that, of course? 
15 A. Yes. 
16 Q. As I understand it, on August 26th, 1997, you and 
17 Michael Spaulding were traveling on a motorcycle and had 
18 stopped at the Willard Bay State Park in Box Elder County, 
19 is that correct? 
20 A. Yes. 
21 Q. And while there you were ultimately arrested as a 
22 result of being contacted by officers who are here in the 
23 courtroom, is that true? 
24 A. Yes. 
25 Q. Now, as a result of that incident, or during that 
Page 4 
Addendum D 
IN THE FIRST DISTRICT COURT 
BOX ELDER COUNTY, STATE OF UTAH 
STATE OF UTAH, 
PLAINTIFF, 
vs. 
KALOB TED KEPPLER, 
DEFENDANT. 
MEMORANDUM DECISION 
CASE NO. 971100051 FS 
JUDGE BEN H. HADFIELD 
This matter comes before the Court pursuant to the Defendant's Motion To 
Dismiss. The Defendant argues that the pending charges should be dismissed 
because the Defendant has already entered a guilty plea to Use Or Possession Of 
Drug Paraphernalia, a Class "B" Misdemeanor. The guilty plea was made on the same 
date that the formal Information containing the felony charge was filed. The 
misdemeanor charge had been issued by the officer through the means of a citation. 
Pursuant to U.C.A. 76-1-403(3), the plea of guilty constitutes a "conviction" for 
purposes of the present consideration. Defendant argues, in essence, that the 
prosecution of multiple offenses from a single criminal episode constitutes double 
jeopardy, and therefore a violation of his constitutional rights. 
The facts as recited in the State's Memorandum indicate that the paraphernalia 
found by the officer was a pipe which appeared to have been used for smoking 
marijuana. The felony charge is for possession of methamphetamine. While there is 
no question that the two offenses involve conduct closely related in time, the Court is of 
the opinion that the two offenses are not a single criminal episode because they do not 
have a common criminal objective. There is no evidence that the marijuana pipe was, 
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or could be, used to ingest or consume the methamphetamine. Therefore, the 
Defendant's Motion To Dismiss is denied. 
The Court is surprised that there are no Utah appellate cases dealing with the 
issue of a separate citation and subsequent prosecution through formal criminal 
Information. Because this issue is unclear, law enforcement would certainly be better 
advised to cease the practice of issuing a citation for a misdemeanor when forwarding 
reports to the prosecutor which likely will result in felony charges. 
DATED this 2 V day of November, 1997. 
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